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RSSPONSE OF THE ATTORNEY GENERAL OF SRI LAI{ITA

TO THE 6Ig PITBLIC STATEMETTT Or. THE IIGEP

(tt Backgtouad to the esteblishgerrt of the Commission of

Inquiry (CoI)

In November 2006, the President of Sri Lant{e HE Mahinda Rajepalcea

acting in pursuagce of the powers conferred on him hy the Comm,issiorre

of Inquiry Act, appointed. a Commission of Inquiry tcr investigate ald

inquire irrto incidente announting to serious violation$ of Human Rights

including in particular fifteen incidents allegedly amounting to such

seriou$ violations. The primary purpose of establishing this fact findine

Commission was to create an independent and credible meehaflism that

would he empowered to collect relevant nraterial through investigation

and inquiry enabling the Attorncy Gcneral to institute crirninal

proceedings against the perpetrators identifi.ed by the Commission for

having 
"o**ltt"a 

serious vrolations of Humen Rights including in

particular the fifteen ineidents specified in the Werrant of the

Commission. Secondary objectives were to (") ascertain the correct

factual circumstances pertaining to these incidents, (b) aecertain the

propnety and adequacy of invesUgations conducted into these incidents

by the routine competent authoritiet, (c) provide a fOrum for aggrieved

parties to complain of losses ald damage Cau$ed to them, {d} create a

protective envlf,onffient in which victi:ns and uiitnesscs could testify' (e)

establish a mecharrism tO errable interested partie*, the media arrd ttre

public at lzu'ge to directly aecertefuI the tflIth pertaining to thesc

incidents, and {f) receive recolnmendatiOns as to the nature of reparation,

compensatiorr etc. to be provided to t].e vietims aErd other affected
:

parties,

In view of the interest shown by certain $egmeflts of the international

community with regards to certain incidents which were alleged to

I
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arrourtt to strtous violations of Humarr Rights, tlre marrdate.(terme of

reference}of t } reComuiggiontobeestabl istredwefEmadeknownto
d ip lomat ic representa t ivesofeuchsegmentso f the i r r te rna t iona l
coffimurrity, and based on *u#*tio;u Tid: 

by them' cerhin

modifi.cations werc made to the w;*t establishing the Commission'

The Com$ission was e*tabUshJ on$ after such diplomatic

representatives indicated overall satisfaction regarding the terms' of

referenee of the commission to be appointed' During the discussion

phasewithrepreserrtativesoftheinternationalcllmunity,tJrerewasflo
objection or corrc'flr raised ,*g*-l;; the possible participation of the

Attorney General or hiS representauve]s in the commissron that was to be

established- consequently, lhe comnriseion was aPpoiflted-chaked by a

re t i red . judgeof the$upremeCour tcar ry inenear ly th i r tyyeareof
unblemishecl judiJal service antcomprisei of serren otirer eminent Sri

Lankens who reflect the multiple socio-ethnic d'iversities of the sri

Larrkarrcommuniry.Iilmakingappointments,dueregardwaspaidtothe
need to errsure legal erqrertise, commitment to *re promotion afld

protection of Human Rights, experierrce in . 
conducting a'ffairs of

commissions of inquiries, *rrr^gt;nt Egd administration of the affairs

of state irrstiftrtions and non-goverrrrnental orgafliaations, need to

reprcsent trr" thirrt irrg of civit- society and gender balence' The

professional integfity, eminence arrd reputation, of the Commissioners

have never ueen-in doubt rror have attempts been made in the past to

challenge the propriety of their d,ecisions. It is hesftening tJrat' no per$on

has to-date commented adverEely regarding such appointments made by

the President.

I t i s in tha tbackdroP, tha t thecr i t i c isms leve l ledbyMemberso f the
IIGEP against the Commission and decisions taken by ' the

Commissioners should be viewed'

The commission of Inquiry became functional in Decernber 2o06' l

[ii]Establtshment and mandate of the Intetletlonel Independent

GrouP of Eulneat Pertorrs IIIGEPI

In view of the need, to ensgre that interested parties are satisfied that the

work of the Cornmission is carricd out in a transparent manner and in

accord.ance with international norfirs sfld standards, afler detailed

discr:ssiorrs with the interrrational community, a separate meeharrism
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celled the ?nfernctiorwl htd.ependent Group of Emilent persons {nGEp)'
uras established to obsenre iaveetlgatlone and inqulries conducted by
the Gonurisalon of luqufty. The mandate of the IIGEP was discussed at
length wit}t diptomatic representatives of the interrrational commgnity
and with officialE of tlre offi,ce of the United Nations High Commissioner
for Human Rights. The mandate of the trGEP was firralised only after
suctr oIfleials indicated thet ovsall satisfaction regarding the purpose of
the mechanism. arrd the mandate to be vested in the IIGEP. The maldate
of the IIGEP did not provide for IIGEP Members to 'supenise'the conduct
of the CoI or to conduct alternate investigations or inguiries. The IIGEP
was only vested with an observation role. Additionally, where certain
procfs$es of the CoI were fognd to be short of international norms and
stafldards, the IIGEP was empowered to suggest corrective action to the
CoL Therefore, it is clear that the role of the IIGEP is to observe the
functioning of the CoI. Its mandate does not effi.power it to observe tJre
functioning of other agencies and instihrtions of Sri Lanka which uray be
linked to the CoI, nor could it observe atrd comment on prevailing overall
$ituation in Sri l"arrka pertaining to Human Rigfrts, or obeenre and
corament on the status of legislation and law enforcement.

Consequent to agreement belng reached regarding the mandate of the
IIGEP, the international communiry was invited to nominate eminent
persoris to function as Members of the trGEP, arrd suctr nominees were
appoiuted to the IIGEP along urith certain Assistants nominated by theur.
Certain countries that nominated eminent persons and the European
Union undertook to fund tlre functioning of the IIGEP. The IIGEP became

functional in the end of February 2007.

The national CoI and the IIGEP which was required to fr:nction in
partnerehip and in harmony wae a unique creation establishcd by thc

Govemment of Sri L€rrkfl Hr pureuance of ite policiee of traneparency and

commitment towards the enforcement of the domestic law in respect of

alleged Human Rights violations. Such a r:-trique hybrid mectrenism has

flever been established in any otirer country-

It beee131e evident during the initial stages of the CoI and the IIGEP, that

certain Members of the IIGEP had originally understood their mandate to

include 'supelising' the CoI and 'overseeing' the functioning of the

Commission. This became evident when certain leading Members of the

IIGEp addressed plenary meetings between the CoI and the IIGEP' That

such eminent persons entertained such lack of urrderstaflding of their

@ ooa
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mandate, is a matter of record a'd regret. Furthermore, as the IIGEPcomnreflced functiorring, it became evident t'at most Members of therIGEP were not wiuing to be present rn sri tantra and directly observe thework of the comrnission, and had instead entrusted subetano"_ ir;*they were orignally required to perform to their respective Assistsrats.such Aeeistants sought on numerous occasions to perforrn functionewhich were totatly outside their mendate as well as certain firnctions ofthe eminent pereons which co*Id. not be delegated by tl,e respectiveMembers to their Assietarits. on such oc"asions]officers of the RttorneyGeneral's Departrnent assisting the commission who had arso taken partin negotiafing and settling the mandetes of the CoI and ttre IIGER had tobring such ericesses to the attention of the col and thereby ensure thatthe Members of the IIGEP as well as theif Aeeistafrts did not exceed th;;respective rna'dates. This was met with resiste'ce by the Mcmbero ofthe IIGEP and their Assistante, and they developed an acrimonious
attitude towards those who atternpted to restrict their role to thatcontained in the terms of reference of the IIGEP as refleeted in the letterof invitation extended to the IIGEF Members.

{iiil ofiice*s of the Artorrey Gener*l's Departuont

i Following the establishment of the secretariat of the comruission ofInquiry, one of the firet functions of the col wes to present a request tothe Attorney General to nominate sorne officere of the Attorney ceneral's
Department, to asEist the Commission in its activities. hr view of the
requeCIt made by the Comqrission and the provision of the warrant of the

' Corumission requiring ali public eervants to assist tfie Commission nrhen
' their services are solicited, the ttren Attorney General the late Hon. K.C,
Kamalasabayson, pc nominated a tearr of five otEcers of flre Afto;;
General's Department headed by the then Solicitor General to ***i"t Ur.
commiesion. In making these nominatiqno, the trren Attorney seneral
identified the need to nouinate senior officers who had assisted in the
establishment of the commission and the IIGER ofiicers who poeseesed
experience in assisting conmissions of Inquiry End officers who
possessed experience in the conduct of criminel prosecutions. They w6re
also persons who possessed necessarJr erperience eld unblemished
professional integrity. upon receiving the nominations, being satisfied,
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with the nominations received,, the commission of Inquiry appointed thenomineted, officers as Meurbers of the ,pansl of counsel, or ur.Commission of Inquiry, and. were required to report on ttre affairs of theCornmission direcfly to the Commission iteelf.

I In view of allegations ranging from a tonflict of interest, to ,competing
interest' Ievelled sgainst the Attorney General and his officer- uy u.l
current membership of the TIGEP, it becornes imperative to reiterate
certain matters of frrndamental imFortanc€. 

r.------

. (a) The inetitution of the Attorney of Sri I^anka ie not a potitical
institution. It is a goverruuent department with constitutional and
starutory funetione, irr the fields of erractnetrt of legjslation,' fundamental rights, criminar justice and advising the 

-Head 
or

, State, State agencies and public officers. 
- --.------b

' (b)The Attornef General of sri Lqnka is appointed by the hesidenr,
when a vacan"cy arises in euch position. Both the incumbent
Attorney General and his predecessor were the senior most officers
of the Attorney General's Department and Solicitors General, when
they were appointed aE Attorney General.

(c) The Attorney Genera.l of $ri tanka ie not a Cabiner Minister end
does not Eit with the Cabinet of Ministers. He does not and is not
required to take politicat deeisions.

(d)The functione and decisions of the Attorney General are amenable
to judicial review.

{c} When exercisrng functiono within the criminal justice system, the
Attorney Gcneral is required to function in a quasi-judicial
rnaflner.

(q other than with regards to offences amounting to bribery and
comrption, thc Attorrrey General is empowered to receive and

, $tudy notes of inveEtigations for the purpo$e of consid,ering the
institution of criminal proceedings and fonnrard indicturent or' charges against accuued persone. Thereafter, ttre prosecution of

, the case is conducted by a representative of the Attorney General.
Ordinaril$ such notee of investigations a.re received only after the
conduct of criminel investigations.
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(g) The Attorney Generel does not 'get involved' in the conduct of
investigations, or 'direct' the conduct of criminal investigatiorrs.
law enforcement officers including the police are n't supposed, to
hct orr the instnrctions'of the Attorn€y General or his officers. The
Attorney General ortly 'advices' the conduct of investigations,
particularly with regard to matters irr reepect of which his adviee is
sottght and with regards to matters of law.

(h) Under the criminal justice system of $ri Lanl*a, it is necessarily the
functiorr of the Attorney General to prosecute persons reeponsihle
for having committed criminal ofliences in the course of committing
Human Rights violations. During the last ten years, the Attorney
General has inetituted criminal proceedings against nearly one
thousand securit5r forceg and police personnel, in respect of crimes
committed by them, including Human Rights violations taking the
manifestation of crime.

Following their apporintrrent to the Commission, tJre officers of the
Attorney General's Depzutment assisting the commission have been
performing the following functions :

(a) Drafting the internal rules of procedure of the commission.

(b) Recommending action to be taken with regard to public petitions
received by the Conmission.

(c) Participating in certain internal meetings of the Commission and.
urpressing opinion.

(d) Suggesting avenuee of further investigation.

(e| Participating at visits to scenes of crime.

(f) Examining wifiresses who appeer before the commission at
investigations and inquiries.

It is of peramount importance to note that, officers of the Attorney
General's Deparhnent assisting the Commtssion have not exercised
discretionary authority. They have merety hssisted'the Commission on
the directiorr of the Commissioners. It is of importence to note tfrat, up to
this moment, at all instarices, the relevarrt oflicers have functioned on
directives grven by the Commiesion and on instmctions of the
Cornmission. At no inetance have these ofricere acted on thcir own

@ ooz
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. volition or exercised any etatutory function vested in them by virtue of
being representetives of the Attorney Gcneral. The primarSr function
entrrrsted to these officers by the Commission in certain cn.ses being
investigated and inquired into by the commission, is to assist the
Commission in tlre enamination of witnessee by putting questions to
them. In such instarrc€e, the scope and the nature of exa:rrination of
witnesses are determined by the Commission, and often SommigEioners
have openly indicated to Counsel the areas to be coverd during such
examination' At no instance harre the counsel violated, such directives
and have at all times acted in the best interests of the Commission, On

' flo occesion have any of the CommiesionerE complarned. of the conduct of
the counsel aesisting the comrni+sion, and in fact have been
complementary of their role. The Comtnission has concluded. and openly
commented that the assietance of the counsel from the Attorney
General's Department was indispensable to the functioning of the

' Commissiort of Inquiry and hae withstood pressures ercerted on them by
' the IIGEP to terminate their services.

Whether or not offcere of the Attorney General's Department could come
under enquiry by the col, has to be determined by an exa:mination of the
Warrant establishing the Commission. The Warrant makes no reference
to such effect. In addition to inquiring into the incidents proper, the CoI
has been rnarrdated to inquire into the sufficiency and propriety of
investigatione conducted by the routine competent authorities. Therefore,
under this second limb of the terms of reference, only those who took
pert irr the original investigatiqns would come under inqLliry. That it was
never intended by the PreEident to subject the Attonrey General or his

,officers to enquiry by the Commission is evident by the eontents of a
letter of clarilication dated Sth Novemher 2oo7, sent to the Commission
by the Secretary to the President on the occasion of the extension of the
term of oflice of the Commiesion by another y€er. Issuing this letter
became neceesar1r, in view of certain views expressed by Members of the
'tlGEP 

to the PreEident. In the said letter, the intention of the President
has been made manifestly clear,

Under the Sri Lankan criminal justice $ystem, there is no 'special

Prosccutor'for criminal c€ses amounting to Human Rights violations. AII
prosecr:tions other than pro$ecutions for bribery and cornrption are at
the instance of the Attorney General. firerefore, conseqfllent to the
identification of the perpetrators of serious violations of Human Rights

B ooe
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and the collection of evidence agalflst them, it would necessarily be the
function of the Attorney Genersl and his offi,cers to consider the
instihrtion of criminel proceedings against such perpetrators, forward
ind.ictments and prosecute thcm in courts of law. In the circumstances,
it becomee unimaginable that the CoI would in eny way +eek to enquire
into the conduct of the Attorney General, or impeach hirn or cornment
adversely regarding his conduet, because it is the very senle Attorney
General who \rrould ofl.e day be csled upon to gtve effect to the
rccom.ulendations of the CoI to prosecute perpetrators. Therefore, t.lre
intention of the Fresident to keep the Attorney General arrd his offtcers
beyond the scope of inquiry by the CoI is juEtifiable, understandable arrd
based on sound reasol. In the qircumstaflces, it becorues evident fhat,
the afore-stated letter dated sth November 2QA7, only provided a
ciarification regarding the mandate of the CoI, and was not intended to

narrow down or reetrict the scope of ite marrdate.

If urrder the existing criminal justice system, the duty of inter-alia

launching prosecutisrs and canduetiflg ouch prosecuhons egainst thosc

responsible for having committed, serious Hurnarr Rights violations is

vested with the Attorney General, how could it be contrary to the

irrtcrests of justice for the Attorney General's officers to aEsist the CoI

which has been mandated with the taek of ident$ing the perpetfiator$

who should be prosecuted and collecting evidencc agaiflst them ?

It would thus be seen that, there is no incompatibi[ty, inappropriateness

or conflict of intereEt betweerr the role of the Attorney General (a) in the

criminal justice system of Sri Lanka and (b) f,.e tlre principle legal advisor

to the State and its agents on the one hand, And the role being performed

by his ollicers assisting the CoI oil the other hand' In view of the

foregoing, the Attorney Ge.neral is of the view that officers of the Attorrrey

General's Deparfnent, who as$ist the Cornmission of Inquiry, do not fe-ce

either a 'conflict of interest' or 'cornpeting interest'when assisting the

Commission of Inquiry.

In recognition of the overall functions of the Attorney Generel in the

administratiorr of justice, the protection of the interests of the State (as

opposed to the irrteresto of politicians holding political power or the

interests of the particular goveffrmentl, end the need to ensure that the

Attorney General plays an integral role in Commissions of Inquiry

appointed by the President, recently on a propoeal by the government

"rrd 
*ft"t consideration by the Parliamentary (multi'partd Consultative
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Coromittee orl Jrrstice arrd Laws Reform, the Parliament unanimously
amended the Commis$ions of Inquiry Act, eflabling inter-alia the
Attorney General to as of right to appear before any Comrnieeion of
Inqury, examine arry witness wtro aFpeErE before such Commission, and
to prcsent arry relevant evidence before such Com-aission. This spccific
proposel was not objected to by even a single Member of Parliamenl
Such is the recognition accorded to the role of the Attorney General and
the confi.dence honourable national legislators have in the functioning of
the Attomey Genera-l and his officers,

In a:ry event, for the last six months, officers of the Attorney General's
Departrnent have not been alone in assisting the Commiesion. Under the
culrent (a:rrended) organizational structure, whilnt offlcers of the
Attorney General's Department comprises the Panel of Cozull"sel fum ttw
Offlnial Ear, sevmal members of the unofficial bar including the senior
most human rights lawyer of $ri Lanka Mr, R.K.W. Goonasekera and one
time President of the Ear Association of Sri Lanka and Dtreetor of Public
ftosecutions Mr. Rsnjit Abeysuriya" President's Counsel, courprise the
Pane| of Counsetfirim the llrclficial Ear. Members of these panels jointly

and in harmony assist the Commission in examining witnesses, and take
lead rolee as indicated to them by the Commission. Such a hybrid
system was created hy the CoI due to certain concerns etrpressed by the
IIGEP.

The IIGEP complains that a senior offictr of the Attomey General's
Deparbment who is also assisting the Commission had 'given advise,

directions to investigating officials during original police investigations'.
The material based upon which such an allegation is being rrrade has not
yet been tendered to ttre Attorney General by the trGEP. It is surprising
that, IIGEP Members who claim to be concerned about internatiorrsl
norms and utandards, did not pay due regard to the fundamental
interrrational nOrE, of preeenting to the Pefsolt against whom ttre

allegation is made the materia-l against hiffi and obtaining hie

observafione. In the absence of such presentation of allegedly

incriminating material, what ethical or moral right does the UGEP have

to meke en ascusation of that nahrre against a scrliof ofricer of the

Attomey Generals Department? Isnt euch conduct on the part of the

IIGEP consistent rpith the existence of a sinister plot by the ctu:rent

membership of the IIGEP to make unfor:nded allegatiorr$ in order to

tarnish the good irnage of state institutions, so as to jusffi thc arrival of

@ oro



08/04  08  T ITE 11:31  FAX 94 11  2381171
i

ATTORNEY GENEML

alien (international| observers to nonitor tJre Human Rights related
sihration ifl Sri Larrka ? In any eveilt, the Attorney General vehemently
denies that any of his oflicers a$sisfing the Commieeion have issued
'drrectivee'to police inveetigatore regarding the conduct of inveetigatione
into cases being inquired into by the CoI. Officere of t}re Attorney
Gerreral's Departrnent have treated all eases before the CoI in the ffieflflerr
in which all such cases ought to be handled and have only exercised
their legitimate staflrtory firnctions with regards to such cases.

Due to rea$ons not within the contsol of the Govefiiment of Sri Lanka
IIGEP Members have hitherto observed on an av€rage merely ten
sessions out of nearly one hundred sessions of the Commission of
Inquiry. Nor have their re$pective Assistants continuously observed the
sessions. Certain Assistarrts have not been present at the Commissiorr
one more than three sessions. This state of poor attendance reflects the
tnre nature of the interest shown in the affaire of the CoI by the IIGEP.
However, admittedly ttrey have the benefit of verbatim trenscripts of
proceedirrgs held so far. Und,er these circumEtances, it is aetonishing
that Members of the IIGEF rvho are critical of the functioning of Counsel
froru the Attorney General's Departnent, could not with the aid of such
transcripts, poirrt out to a single line of questioning of witnesses by such
Counsel, and indicate as to how such examination was in fact Ilawed or
contrar5r to the interests of justi,ce or inappropriate. This shows that in
actual fact, the IIGEP is unable to point out to arry tangible professional
impropriety on the part of the Panel of Counselfum the Otfi.cial Ear.

It is also pertinent to note that, purely due to tlre need, to prevent

unnecessary controversy, the Attorney General olfered to withdraw his
offi.cers from the Cpmmis$on even if one Comrrrissioner of the eight

member Com"urission felt that it wa$ rrot frecessary or inappropriate to
retain the serviCe$ Of such counsel. However, neither the Commission
nor any particular Commissioner made $Uch indication. Under $uch
circumstances, it was not possible for the Attorney General to withdraw

the services of officere of the Attorney General'e Departrnent from the

Commission of Inquiry.

(iol Functtoaing of the conmlselon of Inqutry trnd

Gomu.iesionets

E orr

l 0



I The IIGEP has made certain adverse comments regarding the functioningof the commission of Inquiry. Ae the commission is an ind.epend,ent

, wish to cof'meflt on t'e cond.uct of the commission, 
r'Lo 'rrl

The Attorney Generar is perturbed by the failure on the part of the IIGEPto comment positively on the vast amount of useftrl and importantI progress and inroads the col has so far madc in the direction of theascertainiag the tlruth pertaining to the severel incideute und,erinvestigation a'nd inquiry' Due to the need to treat ae coflfidential suchmaterial collected by the col during its investigations, this statement will, not reveal details of such progres$ made Uy the Cot.

. k[ before the 6th Ftrblic statement of the IIGEP was finalized, cor:nsellooking Efter the interests of the sri Lanka Atmy and its commander,raised an objection to one com-nrissioner of the commission continuingto function in the rnq'rry into the kiuins of rr workere of the ACF. Thebasis of the objection was that, the relevant Commissiorrer was anAdvisor', 'i\dember of the unit core ststr of the conflict and peace
Analysis Unit', and was otrrertriEe 'closely associated and involved., with aNon Governrnental organiaation called the Centre for policy Alternatives
(cPA)', which organization along with several other orgagiaations were
permitted in late March go0g by the col to tarce part i" f- p*;;;;u;t
terms of Section 16 of the Commissions of Inqurry Act, on the basiE ttrat
the orga::iaations ur€rt boncerned'in the inquiry in issue. Following theiir
application, these organizations including the CpA were in fact given the
risht to intenrene in the proceedingJ, which right includes }egeJ
representation, exarrrining wihresses, opportunity to present evidence
and sn entitlement to receive docr_unentation such as notes of,
irrvestigations. In view of the foregoing, it wa$ contended uy corrrsel r*
the $ri Lanlca Army that the relevant Com-uissioner violated the rulee of
nahrral justice by [a) not making a prior declaration of his interests and
involvement with the cpA, et the ',-e the organieation sougfrt to
intervene, & (b) continuing to sit at Inquiry sessions notwithstanding the
objection being raised. It was contend,ed that this matter was of primary
funportance to the legal sanctity of the proceedings, and if the sitrration,
was not immediately remedied., could Aarrt, the fug*Iity of the proceedings
and its outcome. It would thus be seen ilrat the instant objection raised
againet the afore-stated commissioner is e very serious and tangible
chellengc and descrvee carefuI and objective conoideration. If indeed the

I I
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relevant Commissiofler has violated principles of natural justice in a
eituation whcre he ie required by law to have abided by such principles,
the conduct of the relevant Commissioner would fall short of
internationally accepted norrus and standards. It would also be in
violation of applicable netiongl legal principles, thus exposing the
proctedings and the outcome of the CoI to judiciat review. I$ this
context, it is surprising that the 6fr Ftrhlic Statement of the IIGEP rnakes
rto refercnce at all to such a.ri important matter and does not contain the
views of the IIGEP regarding this very important issue.

On behalf of the Government of $ri tanka, the Attorney General wishes
to take tlris opporhrnity to exllres$ the fullest confidence of the
Government regarding the Comrnission of hquiry. The Government of Sri

Lanka is confident that the Commission will continue to conduct its

investigations and, inquiries in an indcpcndent and impertial mallner'

ald will coruprehensively give effect to its mendate. The Governrnent of

Sri l,arrka is hopeful that the findings of the Cornmission will contain

inter-alia the identities of the of perpetrators of serious violations of

Hurrrarr rights, and that the CoI will collect and subrnit eufficient reliable

evidence that would enable the Attorney General to prosecute such

perpetrator+ in courts of law.

(v) Victim and Witoese Protectioa

Less than half the rrumber of countries efoufld the world., have cYsn

some form of legislation to provide protectrorr to victirns of crime and

witnesses, Well before the IIGEP commented orr f}re need for witness

proteetion legislation, the Law Commission of $ri LankA the Attorney

General and the National Centre for Victims of Crixne, tnitrated processes

aimed at developing a new law to be enacted by Parliament, to provide

protection to victime of crime and witne$6e$, $ubsequent$, these three

prgee$ses were eonsofidated, and a comPrehefrSive new law was drafted

to provide assistalce and protection to victimE of crime arrd witn$sBes.

Once enacted,, Sri Lanka will stand alone as a uniqlre country that has a

singie law to provide both assistalce and protection to victirns and

witnesseE Of conventional crime End hulen riglrts violahone'

F\:rthermore, the proposed larp would provide assistaflce efld protection

to not only vietims of crirne arrd witnesses who have been interviewed by

the police and appear in court$, it will provide assistance and protection

@otz
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to victims and witnesses before Commissions, euch ae the present Col.
The proposed law has been developed paytng due regard to relevant
international norms and best practicee. The underlying policy for the new
law as developed by the Attorney General's Department met with the
approval of the Cabinet of MiniEters, snd was subsequently drafted by
the tegal Draftsroan. The fiflal Bill received conetitrrtionel cles.rsnce from

the Attomey Generel and has recently been approved by the Cabinet. The

Bill wifl now be scrutinieed by the $upreme Court for constitutionality

and wili be presented in Parliament as an lrgent bill". In the

circumstances, it is likely that the new law will be enacted by Parliarnent

very soon and will thereafter become oFeratioflal'

NotwithstEnding the absence of national legislation for the protection of

victims arrd witnesses, the CoI developed and initiated its awn Sclwrnefor

the pmuiding o/Assrstanw and hotection This scheme is implemented

by the l4etirns attd Witnesses AssistenoE and Protection Unit (VWaPQ of

the Col. Alt witnee$e$ who appear before the CoI are rnitially sereened by

the WVAPU and ncccs$ary action is ta-ken to provide sesurity if there

exiots such a need. Once enacted, t}re ner*r uritness protection law will

strengthen endeavours of the CoI in providing protective measures to

witrresses of the Commiesion.

The commitmerrt towards ensuring the protection of victirns of crirrre and

vuitnesses wes fecently Seerr when the CoI acting on a proposal and

arrarrgements made by the IIGEP took steps to receive and record the

evidence of certain uritnesses who testified from afi overseas locatiort

through video conferencing.

lvil Reslgnntlon of ttGEP Members aad the ftrft1rte of the CoI and
:

NGEP

As pointed out by the Attorney General in the 'Response of the Attorneg

Gerteral ta th+ #n Pablie Statemant of the IIGEP', the IIGEP is a

mechenjsm created by His Excellency t}.e President. Thus, it reurains the

prerogative of the President to contirrue to retain the mechanism or

terminate its functions. hrblic $tatements issued by the IIGEP is at the

instance of the c,tx'rent ruembership of the IIGEF. Notwithstanding thc

absence of any reasonable grOr:nd, if the culrent membership of the

IIGEP wishes to resign from the IIGEP, that is a matter within the

discretion of such members. It is noted. that euch resignations coirrcide
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' with the ending of the Er:ropean 
-u:rion,s 

funding for the IIGEP. FIowever,; the outgoing Mernbers of the IIGF' do 
";f;oss.$$ any authoriry to'terminate 

the observation role of trre IIGEP,. Tierefore, it would be seenthat, the commencing sentence of the 6fr public stEtenrent (summary) of' the IIGEP, whictr read.s as 'frre IIGE1 eotulu.dedaf is mee ting in caromhoin Nouemfur Aoar thd it should terminate its obseruafibn mrss ion at theend af Mareh 2Q08...', ie by itseH a statement totally outside the mandateI of the cuffent membership of the trGEP. The picture presentecl by the 6trrPubric statement, is that, the functioning of the IIGEp wourd come to err, end and wourd ceaee to function. Thu-s, trr" attorney General;;;I'anka is unabre to understand how Euclr eminent perso*E if they wereacting in good faith, in accordence with their conscience and rn' furtherance of the application of their professional eminence , could makea statement which is so bratantry outside their rra'date.

If either, one or qrore Members of the IIGEP wish to resrgn from theirposition that is indeed a matter for sueh Membere. Howener, theGover:rment of $ri Lanka vehemently ohjects to tha current memberohipof the IIGEF seeking to terminate the IIGEP,. That ie not a functioq themembership of the IIGEP could engage in. There is at this point of timerro decision by the Government of Sri Ianka to terminate the IIGEP.Therefore, if afly vecancy qrises in the IIGEp, reasonable measures wouldbe taken by the govefilment to fiIl such vacaflcy and re-activate tlreIIGEP.

It has been pointed out on previous occasions too that the current
membership of the IIGEP atrd their respectirre Assistants have acted in
exces$ of their marrdate. conduct involving (a) meeting a fuIagistrate in
chambers before whom a case coming within the scope of the col was
being heard, {b} malcing unsolicited proposelE for enactrnent of new
legislation, (cl initiating contact with witneeses of the col and
interviewing them, (d) gving interviews to the media, and (ef rnaking
political statements clearly in excess of the mandate, are clear inetances
where the Members of the IIGEP and their Assistants have exceeded their
mqndate.

The rnain rea$on cited by the Members of the IIGEP who intend to resign,
is that certah corrective rneaBures proposed by the IIGEF to the
comftission of lnquiry have not been implemented and that there are
ccrtain obetacles they have noted impeding the proper functioning of the
cotnmission of Inquiry. As pointed out by the cJmmission of Inquiry and

l 4



08/04  08  TLTE 11:34  FAX S4 11  2381171
: :

ATTORNEY GENERAL

by the Attorney Gencral, several meaningful measufes have been taken
by the Commission and by the Government to give efrect to such
recotrrnendations made by the IIGEP. Such measures atready adopted by
the Commission and by the Government include (i| establishing the Panel
of &un'sel fram the unafftnio;l Bar, (ii) expediting the enactment of a law
to provide protection to victims and witnesses, (iiif receiving the evidence
of witrreeses living outside Sri Larrka through video conferencing, ffid (iv)
errhancing finaneial allocations for the Commission and making such
financial resources readdy available to the CoI. Under such
circumstances, it cEnnot be stated that the relevant competent
authorities have not paid due regard to recommendations made by the
IIGEP. Thus, the Attorney General perceives that the rcasons cited by the
current memberstrip of the IIGEP to justiff resignatioll, are mere excuses
to camouflage the achral reasofls for their preruature departr:re.

The Attorney General wishes to observe that in aily event, the
Corumission of lnquiry can fuIly and independently continue to function
without arry impediment, notwithstanding an inactive IIGEP, 

:

His Excellency the President has not intimated his intention of pre-
maturely termirratrng the meildate of the Commission of Inquiry. Its terur
of office has already been extended hy one ]tear. The Government of Sri
Lanka will continue to provide necessary resources to the Commission of
Irrquiry, enablirrg the commission to continue with its investigations and
inquiries into tlre several incidents amounting to serious violations of
Human Rights. Following the completion of investigations and inquiries,
and the receipt of the Report of the Commission contailring lindings and
recodlfiendations, flecessarJr action will be taken by the relevant
competent authoriUes to give effect to such recommendations, including
the launch and conduct of prosecutions against persons who have been
identified and found responsible for committing Humatr Rights violations
and against whom reliable a:rd sufficient evidence exiEts to conduct such
prosecutions in courts of law.

tvtil Concluelont

The Goverrrrnerrt of Sri Lanka regrets that the flrrrent rnembership of the

IIGEP has decided to resign from their posltions and vacate olfi.ce. Thsir

@ orr
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prernetlrre departure is unwa:ranted and ca]|Ises uflnecessarJr

inconvenience to the Government of sri Lgnka. The Government of sri

Lanke will take necesss1'y measur6$ to re-activate the IIGEP' Even if the

IIGEP calnot be re-activated, the Government of $n Lanka sees flo

impediment at all for the com:niseion of tnquiry to cotrtinue to function

independently, impartiatly and engage in investigations snd inquiries

comprehensively, in a trenspare,,t *"o',*', afld in accordance with

applicable internabonal normE and standards. The Governaent will

continue to provide flecessery resoutces tO ttre CoI enabling it to

efficaciously give effect to its mandate'

I: view of the facts and circumstsfico$ Contained in this RespOnse' the

Attorney Gerreral Of sri Lankg a.fter careful and serious consideration' is

compeiled to infer tftat the resignation of the cuEent membership of the

IIGEP has been Orchestrated by interested partiee, and is not occasioned

due to tre reaeons contained in the 6ft Plrblic staternent of the IIGEP'

The purported 'feasons' amount to irr actual fact rnefe 'excus€st' The

decision to resign bv the cur:rent memberehip of tlre IIGEP as well as the

contents of the several Public stAtemerrts including the pfesent 6ttt Rrblic

statement, has been made with ulterior mofives efid in particular the

view to buttress the argument that there enists a darrgerous sitUation in

Sri Lanka and that iational institutions are not independent a'd

efficacious, and hence it woutd be necessary to establish in sri Lanka a

UN Human Rights Monitoring Missiorr, Such intentions afe mefiifest by

the contents of the concluding part of the 6trr Public Statemerrt' which

contain* sweeping political statements regarding the purported situation

in Sri l,aflka snd commentaries on Sri l,anka,s obtigations under

interrrationE] law, Avermertts pertaining to tJre overall Human Rig[rtS

situation in sfi LEnka, which are clearly outside the mendate of the

IIGEP, is clear evidencn of internationat poutlcar intentions on the part of

the euthors of the 6s hrbtic $tatement of the IIGEP' Such avefments

apart frorn beirrg clearly and manifestly outside the mandate of the

IIGEP, appears so evidenfly as having been interrtionally included in the

Statement so as to porgay a negativJimege regarding Sri Lanka' and to

justifJr forcigrr (uriutt'i irrterventiorr initially in the forrr of UN HR Monitors'

The timing of the release of Rrblic statements also marrifests this

intentiorr. It would be recalled that, all previous Fublic statements were

also issued tO coincide with irrternational evertts such as seEsions of the

UNHumanRiglrtsCouncil,*r,e*interestedpartiescouldmakeuseof
the IIGEP $tatement' The 5n Public Staternent was ieeitred ws and a half
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weeks ago, to coincide with the 7th seoeion of the uN Human Rightscouncil. T'e present 6th hrblic statement is issued at a time whenpreparation$ are undenray for $ri Larrka's first appe'raflce before thenew universal Periodic Review (uPR) mecha-rrism by the united NationsHumefl Righte Council. 
' r

The Governrnent of $ri Lanka has on several previous occasjons etatedits opposition to the proposal made by the Ull ffigh Comrnissioner forHuman Rishts for the estabrishment of a uN Huma' Rights Monitoring
Field Mission in sri Lanka- The Government has pointed, out inter-alia
that this proposal had been made withour (a) applying objective criteriapreviously considered and adopted by the inier;ational community" (b)
without objectively assessing the prevailing situation in sri Lanka, and
without (c) due regard to the unigue security and other subjective
considerationE relevant to sri Lanka- As previousry also pointed out, the
proposal would not be elficacious given the environ:rrent in which it ie
required to function, would not be suetainable, and would not senre to
protect the Human Rights of the people of $ri Lanka. In view of its direct
impact on the sovereignty of the count$r, the errival of such uN
Monitors, would amount to an unlarvfirl interferenct in the domestic
affairs of $ri Lenka and wourd in view of its direct impact on the
sovereignty of the countqr be resioted. at whatever cost bv the
Government of Sri [,erika,

&n April2008
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