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RSSPONSE OF THE ATTORNEY GENERAL OF SRI LAI{ITA

TO THE 6Ig PITBLIC STATEMETTT Or. THE IIGEP

(tt Backgtouad to the esteblishgerrt of the Commission of

Inquiry (CoI)

In November 2006, the President of Sri Lant{e HE Mahinda Rajepalcea

acting in pursuagce of the powers conferred on him hy the Comm,issiorre

of Inquiry Act, appointed. a Commission of Inquiry tcr investigate ald

inquire irrto incidente announting to serious violation$ of Human Rights

including in particular fifteen incidents allegedly amounting to such

seriou$ violations. The primary purpose of establishing this fact findine

Commission was to create an independent and credible meehaflism that

would he empowered to collect relevant nraterial through investigation

and inquiry enabling the Attorncy Gcneral to institute crirninal

proceedings against the perpetrators identifi.ed by the Commission for

having 
"o**ltt"a 

serious vrolations of Humen Rights including in

particular the fifteen ineidents specified in the Werrant of the

Commission. Secondary objectives were to (") ascertain the correct

factual circumstances pertaining to these incidents, (b) aecertain the

propnety and adequacy of invesUgations conducted into these incidents

by the routine competent authoritiet, (c) provide a fOrum for aggrieved

parties to complain of losses ald damage Cau$ed to them, {d} create a

protective envlf,onffient in which victi:ns and uiitnesscs could testify' (e)

establish a mecharrism tO errable interested partie*, the media arrd ttre

public at lzu'ge to directly aecertefuI the tflIth pertaining to thesc

incidents, and {f) receive recolnmendatiOns as to the nature of reparation,

compensatiorr etc. to be provided to t].e vietims aErd other affected
:

parties,

In view of the interest shown by certain $egmeflts of the international

community with regards to certain incidents which were alleged to
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arrourtt to strtous violations of Humarr Rights, tlre marrdate.(terme of

reference}of t } reComuiggiontobeestabl istredwefEmadeknownto
d ip lomat ic representa t ivesofeuchsegmentso f the i r r te rna t iona l
coffimurrity, and based on *u#*tio;u Tid: 

by them' cerhin

modifi.cations werc made to the w;*t establishing the Commission'

The Com$ission was e*tabUshJ on$ after such diplomatic

representatives indicated overall satisfaction regarding the terms' of

referenee of the commission to be appointed' During the discussion

phasewithrepreserrtativesoftheinternationalcllmunity,tJrerewasflo
objection or corrc'flr raised ,*g*-l;; the possible participation of the

Attorney General or hiS representauve]s in the commissron that was to be

established- consequently, lhe comnriseion was aPpoiflted-chaked by a

re t i red . judgeof the$upremeCour tcar ry inenear ly th i r tyyeareof
unblemishecl judiJal service antcomprisei of serren otirer eminent Sri

Lankens who reflect the multiple socio-ethnic d'iversities of the sri

Larrkarrcommuniry.Iilmakingappointments,dueregardwaspaidtothe
need to errsure legal erqrertise, commitment to *re promotion afld

protection of Human Rights, experierrce in . 
conducting a'ffairs of

commissions of inquiries, *rrr^gt;nt Egd administration of the affairs

of state irrstiftrtions and non-goverrrrnental orgafliaations, need to

reprcsent trr" thirrt irrg of civit- society and gender balence' The

professional integfity, eminence arrd reputation, of the Commissioners

have never ueen-in doubt rror have attempts been made in the past to

challenge the propriety of their d,ecisions. It is hesftening tJrat' no per$on

has to-date commented adverEely regarding such appointments made by

the President.

I t i s in tha tbackdroP, tha t thecr i t i c isms leve l ledbyMemberso f the
IIGEP against the Commission and decisions taken by ' the

Commissioners should be viewed'

The commission of Inquiry became functional in Decernber 2o06' l

[ii]Establtshment and mandate of the Intetletlonel Independent

GrouP of Eulneat Pertorrs IIIGEPI

In view of the need, to ensgre that interested parties are satisfied that the

work of the Cornmission is carricd out in a transparent manner and in

accord.ance with international norfirs sfld standards, afler detailed

discr:ssiorrs with the interrrational community, a separate meeharrism
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celled the ?nfernctiorwl htd.ependent Group of Emilent persons {nGEp)'
uras established to obsenre iaveetlgatlone and inqulries conducted by
the Gonurisalon of luqufty. The mandate of the IIGEP was discussed at
length wit}t diptomatic representatives of the interrrational commgnity
and with officialE of tlre offi,ce of the United Nations High Commissioner
for Human Rights. The mandate of the trGEP was firralised only after
suctr oIfleials indicated thet ovsall satisfaction regarding the purpose of
the mechanism. arrd the mandate to be vested in the IIGEP. The maldate
of the IIGEP did not provide for IIGEP Members to 'supenise'the conduct
of the CoI or to conduct alternate investigations or inguiries. The IIGEP
was only vested with an observation role. Additionally, where certain
procfs$es of the CoI were fognd to be short of international norms and
stafldards, the IIGEP was empowered to suggest corrective action to the
CoL Therefore, it is clear that the role of the IIGEP is to observe the
functioning of the CoI. Its mandate does not effi.power it to observe tJre
functioning of other agencies and instihrtions of Sri Lanka which uray be
linked to the CoI, nor could it observe atrd comment on prevailing overall
$ituation in Sri l"arrka pertaining to Human Rigfrts, or obeenre and
corament on the status of legislation and law enforcement.

Consequent to agreement belng reached regarding the mandate of the
IIGEP, the international communiry was invited to nominate eminent
persoris to function as Members of the trGEP, arrd suctr nominees were
appoiuted to the IIGEP along urith certain Assistants nominated by theur.
Certain countries that nominated eminent persons and the European
Union undertook to fund tlre functioning of the IIGEP. The IIGEP became

functional in the end of February 2007.

The national CoI and the IIGEP which was required to fr:nction in
partnerehip and in harmony wae a unique creation establishcd by thc

Govemment of Sri L€rrkfl Hr pureuance of ite policiee of traneparency and

commitment towards the enforcement of the domestic law in respect of

alleged Human Rights violations. Such a r:-trique hybrid mectrenism has

flever been established in any otirer country-

It beee131e evident during the initial stages of the CoI and the IIGEP, that

certain Members of the IIGEP had originally understood their mandate to

include 'supelising' the CoI and 'overseeing' the functioning of the

Commission. This became evident when certain leading Members of the

IIGEp addressed plenary meetings between the CoI and the IIGEP' That

such eminent persons entertained such lack of urrderstaflding of their

@ ooa
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mandate, is a matter of record a'd regret. Furthermore, as the IIGEPcomnreflced functiorring, it became evident t'at most Members of therIGEP were not wiuing to be present rn sri tantra and directly observe thework of the comrnission, and had instead entrusted subetano"_ ir;*they were orignally required to perform to their respective Assistsrats.such Aeeistants sought on numerous occasions to perforrn functionewhich were totatly outside their mendate as well as certain firnctions ofthe eminent pereons which co*Id. not be delegated by tl,e respectiveMembers to their Assietarits. on such oc"asions]officers of the RttorneyGeneral's Departrnent assisting the commission who had arso taken partin negotiafing and settling the mandetes of the CoI and ttre IIGER had tobring such ericesses to the attention of the col and thereby ensure thatthe Members of the IIGEP as well as theif Aeeistafrts did not exceed th;;respective rna'dates. This was met with resiste'ce by the Mcmbero ofthe IIGEP and their Assistante, and they developed an acrimonious
attitude towards those who atternpted to restrict their role to thatcontained in the terms of reference of the IIGEP as refleeted in the letterof invitation extended to the IIGEF Members.

{iiil ofiice*s of the Artorrey Gener*l's Departuont

i Following the establishment of the secretariat of the comruission ofInquiry, one of the firet functions of the col wes to present a request tothe Attorney General to nominate sorne officere of the Attorney ceneral's
Department, to asEist the Commission in its activities. hr view of the
requeCIt made by the Comqrission and the provision of the warrant of the

' Corumission requiring ali public eervants to assist tfie Commission nrhen
' their services are solicited, the ttren Attorney General the late Hon. K.C,
Kamalasabayson, pc nominated a tearr of five otEcers of flre Afto;;
General's Department headed by the then Solicitor General to ***i"t Ur.
commiesion. In making these nominatiqno, the trren Attorney seneral
identified the need to nouinate senior officers who had assisted in the
establishment of the commission and the IIGER ofiicers who poeseesed
experience in assisting conmissions of Inquiry End officers who
possessed experience in the conduct of criminel prosecutions. They w6re
also persons who possessed necessarJr erperience eld unblemished
professional integrity. upon receiving the nominations, being satisfied,
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with the nominations received,, the commission of Inquiry appointed thenomineted, officers as Meurbers of the ,pansl of counsel, or ur.Commission of Inquiry, and. were required to report on ttre affairs of theCornmission direcfly to the Commission iteelf.

I In view of allegations ranging from a tonflict of interest, to ,competing
interest' Ievelled sgainst the Attorney General and his officer- uy u.l
current membership of the TIGEP, it becornes imperative to reiterate
certain matters of frrndamental imFortanc€. 

r.------

. (a) The inetitution of the Attorney of Sri I^anka ie not a potitical
institution. It is a goverruuent department with constitutional and
starutory funetione, irr the fields of erractnetrt of legjslation,' fundamental rights, criminar justice and advising the 

-Head 
or

, State, State agencies and public officers. 
- --.------b

' (b)The Attornef General of sri Lqnka is appointed by the hesidenr,
when a vacan"cy arises in euch position. Both the incumbent
Attorney General and his predecessor were the senior most officers
of the Attorney General's Department and Solicitors General, when
they were appointed aE Attorney General.

(c) The Attorney Genera.l of $ri tanka ie not a Cabiner Minister end
does not Eit with the Cabinet of Ministers. He does not and is not
required to take politicat deeisions.

(d)The functione and decisions of the Attorney General are amenable
to judicial review.

{c} When exercisrng functiono within the criminal justice system, the
Attorney Gcneral is required to function in a quasi-judicial
rnaflner.

(q other than with regards to offences amounting to bribery and
comrption, thc Attorrrey General is empowered to receive and

, $tudy notes of inveEtigations for the purpo$e of consid,ering the
institution of criminal proceedings and fonnrard indicturent or' charges against accuued persone. Thereafter, ttre prosecution of

, the case is conducted by a representative of the Attorney General.
Ordinaril$ such notee of investigations a.re received only after the
conduct of criminel investigations.
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(g) The Attorney Generel does not 'get involved' in the conduct of
investigations, or 'direct' the conduct of criminal investigatiorrs.
law enforcement officers including the police are n't supposed, to
hct orr the instnrctions'of the Attorn€y General or his officers. The
Attorney General ortly 'advices' the conduct of investigations,
particularly with regard to matters irr reepect of which his adviee is
sottght and with regards to matters of law.

(h) Under the criminal justice system of $ri Lanl*a, it is necessarily the
functiorr of the Attorney General to prosecute persons reeponsihle
for having committed criminal ofliences in the course of committing
Human Rights violations. During the last ten years, the Attorney
General has inetituted criminal proceedings against nearly one
thousand securit5r forceg and police personnel, in respect of crimes
committed by them, including Human Rights violations taking the
manifestation of crime.

Following their apporintrrent to the Commission, tJre officers of the
Attorney General's Depzutment assisting the commission have been
performing the following functions :

(a) Drafting the internal rules of procedure of the commission.

(b) Recommending action to be taken with regard to public petitions
received by the Conmission.

(c) Participating in certain internal meetings of the Commission and.
urpressing opinion.

(d) Suggesting avenuee of further investigation.

(e| Participating at visits to scenes of crime.

(f) Examining wifiresses who appeer before the commission at
investigations and inquiries.

It is of peramount importance to note that, officers of the Attorney
General's Deparhnent assisting the Commtssion have not exercised
discretionary authority. They have merety hssisted'the Commission on
the directiorr of the Commissioners. It is of importence to note tfrat, up to
this moment, at all instarices, the relevarrt oflicers have functioned on
directives grven by the Commiesion and on instmctions of the
Cornmission. At no inetance have these ofricere acted on thcir own

@ ooz
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. volition or exercised any etatutory function vested in them by virtue of
being representetives of the Attorney Gcneral. The primarSr function
entrrrsted to these officers by the Commission in certain cn.ses being
investigated and inquired into by the commission, is to assist the
Commission in tlre enamination of witnessee by putting questions to
them. In such instarrc€e, the scope and the nature of exa:rrination of
witnesses are determined by the Commission, and often SommigEioners
have openly indicated to Counsel the areas to be coverd during such
examination' At no instance harre the counsel violated, such directives
and have at all times acted in the best interests of the Commission, On

' flo occesion have any of the CommiesionerE complarned. of the conduct of
the counsel aesisting the comrni+sion, and in fact have been
complementary of their role. The Comtnission has concluded. and openly
commented that the assietance of the counsel from the Attorney
General's Department was indispensable to the functioning of the

' Commissiort of Inquiry and hae withstood pressures ercerted on them by
' the IIGEP to terminate their services.

Whether or not offcere of the Attorney General's Department could come
under enquiry by the col, has to be determined by an exa:mination of the
Warrant establishing the Commission. The Warrant makes no reference
to such effect. In addition to inquiring into the incidents proper, the CoI
has been rnarrdated to inquire into the sufficiency and propriety of
investigatione conducted by the routine competent authorities. Therefore,
under this second limb of the terms of reference, only those who took
pert irr the original investigatiqns would come under inqLliry. That it was
never intended by the PreEident to subject the Attonrey General or his

,officers to enquiry by the Commission is evident by the eontents of a
letter of clarilication dated Sth Novemher 2oo7, sent to the Commission
by the Secretary to the President on the occasion of the extension of the
term of oflice of the Commiesion by another y€er. Issuing this letter
became neceesar1r, in view of certain views expressed by Members of the
'tlGEP 

to the PreEident. In the said letter, the intention of the President
has been made manifestly clear,

Under the Sri Lankan criminal justice $ystem, there is no 'special

Prosccutor'for criminal c€ses amounting to Human Rights violations. AII
prosecr:tions other than pro$ecutions for bribery and cornrption are at
the instance of the Attorney General. firerefore, conseqfllent to the
identification of the perpetrators of serious violations of Human Rights

B ooe


